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Memornndwm for: Ispector Gepersl

Subject : Rights Arising cut of Federnl Employment

1. We harbor the thought that the contentions which sre aften
advanced in support of the recommendstions for rellaf of Gowrament
officers, employees, snd agents, arising out of alleged nmistake or
error, are im part based on o misconception of {2) the ex-plover-
employee relationship where the Governmemt acts as the ercployer;
{b) the nature of pudlic office ané trust; {c) public funde; 2nd {d) the
conseguential rights, obligstions and Umitations that flow from the
aforesaid, Somwe reference thereto nay be helpful,

2. B has been freguently stated that Goversment enployment
involves the surrender of certein rights, and this iz properly #o, for
when the sovereign scts in the Held of civil service, it moy do so o
such termis and comditions s it sees [t tc impose, 1t goes without
saying that there is Httle cpportunity for judicial review of adminis-
trative discretion when applied to the executive admisistration of
Government business in which the public {nterest predomisstes.

When the legislstive boly createn righte in individuals sgainst the
Govermment, it may do so en its own terms snd may even limit thore
individuals to administrative remedies, bvicusly, if » right is
conferred by statute, then there is = right in the aormally understod
sistutory sense, c.g., the Lloyd-LaFellette and Veterans' Preference
Acts, In matters coacerning the execetive administrution of Gover:~
ment business, the employee sssux:es no indepsadest bargaining
position by virtee of his Govermment en loyment., (ther exzmples
corne to mind, Under the Taft-Hartley Low, while Govergment
employeses may belong to unicns, participation im strikes is smizwiul
and such employees are subject to Lirmaediate discharge wnd for-
feiture of civil service status. Under the Hatch Act, Federal employeas
aze precinded {rom active participstion ie political mansgement or
paolitical campsigns. Under the varicou: loyalty and security staadac-ds
which have existed in the executive astzblishments, Govermment
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smuployees are subject to diwmiseal if investigation reveala & faflure
e mersare 9p 66 cortain statelory sad reguistory standards. In

the sbeence of & vevoguizable right, the statutes snd Enplernting
regulstions zs sdministered by the sppropriste Govermment agency
are the laevitable standanda to which the propriety of dlsbursements
of the sdininistering ov veguistory agency, the sfficer or employes
is bound ts sccept the decision with finality s paxt of M condition
of employrcent,

3. Thres exsmples sre Mlustrative, Ahers will smdonbtedly
seonr to the reader. I8 Comp, Gen., 179 tuvolved the sppointreent
of & retived Navel officer retived for length of service to the position
of Agsintunt Deputy Cetemissioner, Burseu of Intorasl Rewenne, &
pevmanent fnll<thme pasition. The Cormptroller Genersl yuleé that
the appointenent wes vold b indtic, thot there wee mo suthovity whereby
the civilien poalition might be retuined snd sn election made to receive
citlnr the retived poy or the compensation of the civilien poaition sud,
fivally, thet there was no enditlencent to compensstion for servicas
slrendy rendered. In 3B Como, Cen. 539, sn smmployee regeived a
trovel sdvance end expended the funds in reporting to Ma Hret duty
station. The sdvence was grapted unier appsrent sdenindstrstive
suthority. The Comptyreller Generzl referred to the long-sstablishies
rule thet an employes must Bear the expense of ruporting to his fivst
duty station mw Bir compensntion e fized by law or regulstion,
The Comptrolier Genersl ackmowledged thet the sdvance of i
was eyropsons bt emphasteed thet suck action did not precinde
recovery by the Government sluce i was 2 well-settled principle
thet the United Stabes wus ot bound or estepped by an erronesss poy-
ment mede by ks officers, with or without mm&m«m m whether
made wiler mistake of lact ox of law. In Joknsern v, United Statee,
I8 F Znd 612, sa Armey officer wes granted a per disvs ai' 5. 00
from: NRA funds to ebeorb the high cost of living {n Washiagton, U, ¢
Althoagh the District Court found thet 5 verbal ruling had been
mecured from the Comptecller Cener:zl o the effect that the NEA
fande could be lawfully wsed for soid purpose, the Comptroller
General disollowed the payments upon the subseisaion «f the voucher
st avaglt collection in the sgpregots muxn of $3,35%, The mastter
was taben to the Coert of Lppeais by the officer where he zeceived
sn adveree declafon. One of the arpuments advenced by the sppellant,

2.:;.‘; i\;ﬂ‘-*‘fﬂ w -
WA vt

Approved For Release 2001/08/27 : CIA-RDP59-00882R000200270011-6



Approved For Release 2001/08/27 : CIA-RDP59-00882R000200270011-6

GIR INTERiAL wat ORLY

which we belleve to be of interest, was that o great fnjustice would
be done when milftsry nfficers were being called upen to serve their
country in variows civillan fields and could saly lay claiem ngon the
eutitiements of military office. The “ourt scknowledged that the
militiry pay of an officer might be wholly Inadequate when called
apun to discharge the duties of » civilisn office requiring grester
expenditures. However, the Court beld that thie was 2 matter of
leglalutive concern and, in the shoence of sn expression by the legis-
1ative body, the peyment mmst be held to have been beproper and
therefore for cnllection with ne eposrent ragard as to whether It had
been axpended,

4. We balieve that 2 hasic philosophy sttuches to thase cnsed
whick, we repest, sre merely Hlustrative of whet can snd doss
happen in the executive administration of Govermment buclsess. ~
quick reference to the decisions of the Comptrolier Genersl and the
wourt of Clalms will docamment thils statement & thousandfold, We
belicve thet the risks and burdens which appesy to affect exmployecs
can be better understeod If sore considerstion is given to the hasic
concepts of public uffice, the position of the Govearnment as = sower-
vign, the charucteristics of public funds, the status of improper
peyrents of pablic funds, and the imrunity of the Goversment from
sertzin defenses which are normslly available in the aress of private
litigstion. 43 previcusly indicated, the sosition of the Cevernment
in the field of civil eervice 15 & matter of privilege. The sunployes
enters upon bis amployment vpan euch terme and conditions as the
sovereign preseribes, I » right is greated, it msy be gramted with
quslifications or mo qualificetions. There is considersble law on the
subject thet = public office {e not property within the Constitutions!
guarentse, that the emolmments thereof sre subject to legislative
madifications end contrel, snd, generally spesking, thet the nature
of the relation of 8 public officer to the public is inconsistent with
tither » property or & contract right. Tavlor and iereball v,
HBegkhers (Mo, 1), I1TE 0,8, 548, 29 . Ct. %4, 44 Lawyers' Lditicn
ez,

3. The Courts have had the occaaion to comment upon the
refuszl by sa executive establishment to gront snnusl lesve to its
ermployees, the refussl of which Involved » lass of euch leave., The
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is considered interesting, . . » 34T}

oo« Under these stetutes, losve of absence tentatively sceraes
#‘? umwwm of bis service, mhmufmé fn
the sense that m wage ix eavned, which becomes absolutely
due and Wy payable upon his pesforrcence of Ms work,
But the leave must be speciolly sought, grapted, snd geed,
under certain conditions and within certaln times, determined
W&Mmmmwﬂmm and ve ons, by the public
printer, with due rugard to the needs of the service and
Justice to the tatividaal. The noture of this leave is well
vescribed by the Court of Claims in Harrison v. United
Btatem, 26 Ct. CL, 259, 270: 'The law imposes both the
duaty snd the rasponsibility of gronting or refosing lesves of
sbaence enclusively upon the “ublic Drinter, It is his duty
to adminiater the stotute sccording to its aplvit and datent
and with & proper regard to the just interests of buth parties,
He fo suthorised to sduminister ¢ by ‘regulstioes, ' and way
prascribe general yules which would practically exelude
Miﬂﬁua’t mpplications. He may mske the lesve of shgence
depradeat upon good conduct, and in the cxigency of pressing
. work, when other employees could not be procured, he would
be justified tn refusing It altogether. The exsployse has no
legal right to ¢ leeve of absence until it be graooted, snd
cén no more dictate whon be will taie Ms vacstion Bhan
stuient in college or 2 boy (n school. The ¥ublic Printer
muet determine the times and sessons snd perlode of
absences aa the needs or cxigencies of his departnsemt may
ﬁ*m’iﬁﬁi e

In YWetoel Mcﬁ%i ¥, Sapp. 233, the Court comeented upon the
properties of & public office. Agoin, we believe the languange to be
periinent, |

“ess It has heen repectedly held thet sublic office is wot sn
inberent property right within the protection of the Fourteenth
Amesdment to the Pedera]l Constitution. The regulation of =
eslary or the curtsilment of sppointirent to sn office sre not
within the fmiport of the term 'contract', or within the veeted
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;prhm Wz‘sml rights protected by the snendonents to the
petitation. As the Supreme Court says in Butler ot al. v,
i#mma. 19 How. (51 U, X,) 402, =t pege M7, 13 1. K4,
472: "They aze functions sppropriate o thet claxs of
powers snd obligstiona by which goversmnents ave essbled,
2nd syw called upon, to foster and promols the geuersl
good; functions, therefore, which govermnents cannot be
presarmd to have surrendered, i indend they cnn wnder smy
circametances be justified in surrendeving them. *

“{2) Poblic offices are mere ngencies or truety sad
not property as such. The natuve of the relation of & public
officer to the pablic is inconsiztent with efther property or
contruct rights. The setablishment of & contyury principle
wordd arrest everything like progress or foiproveent in
government, and the latter wonld becorw Gne grest pension
eatabilohrvent on which to quarter 2 ‘hust of stnecures.’
Butley v, Pesnsylvenis, supre; Taylor & Marshall v, Beckbso,
178 U. 5. 548, 28 6. Gt. 1089, 44 L. Ed, Im

6. It goes without sayiag, for recsons atm policy, that
the sovereige oot be sued in its pwn courts or in sy ather, without
its consent znd permissfon, This principle has been aniformly
recagnived and enforeed both by the Federal und the stute comrts since
the foundation of the Govermment. 'nly when the scovereign has volun-
terily placed itaelf in the position of » ltigsat, whetber &n fts owen
courts or ctheerwise, wdil it be held to huve Inid aulde it sovereignty
s0d to hewe sssmmed the garb of sn srdinary litigent. B & also 2
principle of public policy thst the public interests should not be
prejudiced by the mistake or negligence of its officers or amployees
to whose care they sre condlded and, conpequently, we have the rule
that the soversign when asserting rights is vt bound by statutes of
lunitations, laches, estoppel, or say other aifirmative delenser
anless the legisietive body has clesrly msnifested sa fatention to the
contriry. Thie ie the abmost universully stated rule in the courts
where the Governrsent sues =8 » plaintiff, The slvpesnid principles
have evolved in most Instances sut of the non-exployee relationshiy
ami #t weuld follow a8 & mutter of logic, = fortiori, that = lesser
axncunt of actionable right is possessed by the sovereign's sggrisved
employess. Hence, this office hae ststed upon sccasion thet it would

Gya pay mBe
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interpose uo obhjection to dispated payments where the litigative
prospects of the employee arisiag cut of statete or reguistion are
faverable but there is security objection to seeking redress, Agein,
where the legisistive bistory, in the ares of private bills of rellef,
has been favorabis on the spplication of employees snd sgein security
considersticas creste s ber for the spplication of relled, this office
has interposed no objection. In short, where an actus] or progpective
right ks incspable of fruition because of ‘gency vequiremcents, then
the grant hes been comsidered appropriste on & substitative busis.
However, sbsent the sctasl or prospective right, there cen be no
ohligetion on the part of the Government snd, as Bas frecuently been
stated, obligstion uedar ordinsry circunatances iz the sine gue non
of am suthorized expenditare.

7. Genersily ststed, the netuve of public meneys reguires
authority of law priorto sa sxpenditure of pablic fands snd that public
funds can be used only for public purposes and not for the advantrge
of privete individusls, The gxpressims of the conrts in this aves
nwe enlightening. It is fvequently ststed that the Govermoent 1s not
boun? or estogped by the erronecus prymments made by its officers,
with or without jurisdiction, sud whether made under mlstzke of
fact o of law, In Dapues v. e District of Colmmbis, 22 Court of
Clefeme 366, 304, the resssus for this geanersl principle sre cleurly
SR atated,

... the doctrine thet money pski cen be recovered buck
when patéd in pedstake of foct sovi not of low does aot kave so
general applicatien to public officers using the funde of

the people as to individusle dealing with their own mcoey
where nobody but themaelves sulfer for their ignoyunce,
capelesanens, of indiscretion, beceuse in the former

ense the slements of ngency and the sathority and duty

of officers, sad thelr obligations tu the pobilic, of

which sl persens desling with them. sre bonnd to teke
sotice, ere slwsys involved.

In %isconsin Centrsl Ksilroad v. United Pietes, 164 B. 5, 199, the
court concurred in the stetercent of this principle ns followe:

vv. We concur in these views, and are of opinion thet
there is nothing on this record to take the cese out of the
scope of the principle that parties receiving moneys

! PREPLTTRL n on e e e e
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Wagelly puid by u public officer sou chle ex sequo ot
- Basio to refund them.

“Ag & generel rule, snd on grounds of pulitic policy,
who roust be deld to the performance of thely duties -m
the strict Hmits of thelr Tegsl suthority, where, by mis-
constroction of the law endex MMM Eesuceed to
ack, unsuthorized payments sre made. Whitesiis ¥, L85
Egates, 95 U. 5. 247 (23:882); Bawkins ¥, Hpubue
3€ U. 5. 687 (241 607), end cases before cited. The question
is uot presented ns between the government and s officer,
or Betwean the officer and the recipiest of such pyyprnents,
but xe batween the gevernment srsl the reciplent, snd is then
2 guestion whether the latter cen be allowed o mm
fruits of sction not wuthorized by lew, ﬂmm 50
erroneoes connluson by the sgont of the government as $o the
tegnl effect of the particuler stebutory 1nw endey or in
reference to which he i procecding. ™

&0 you will ncte from the whove Inaguage, the ﬁmm ia mltv |
interested as to how the Bnproper prymuent came wm; i m&nﬂg
interested in the fact thet on lnproper payment hayr been mm!za eadd the
fesue is thevefore drawn between the Goverument mmm
of the kmproper funls, We shoult Hike to sctd »t this jm &a‘t
the receipt of bmproper paymente doesn not secegion amw '_m‘ﬁw
aormal sense. ‘There is no Seprivetion of gswwny oy ww’y to :
perasn., Whet ie fovelved in the ususl cases which have come to the
sttention of thiz office is the overpsyment of funds to which the
fndividusl had no, snd ey never have, any right. The m am
judicind ressoning s thet the individuals cmm hawe W

frvolved sre the public funds, such funds, in good conucience
enalty, cught tobe ratarsed to the public (rom whence they ariginsted.

“The govermment's contention, brielly, is that, aa
& general proposition of Inw, eatublished by s loog line of
deciatons, it mey alwsys recover bick moneye teproperly

LR Bevm®ooogr BRLY
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paid by ite qumwmmmmmmm& '
wmmmmrmmm sre made under &
mistake of Jaw ox of fuct; whether becuuse in excess of
sutherity, or based upon an erronecus inferpretetion of »
contrect Ister found to be Incorrect, or becesse of the
relisnce upon facts found subsequently not to exist] that in
sll sach coves, when it can be shown thet the money wae paid
" out without lagel Hability therefor, » sefund con be Iawfully
enforced; and thet the rules ss to the binding effect of sn
aeconnt siated, or 2 comprowdes, or & setflement in sceard
snsd satiafsction, between privete peraons, are not sppiicsble
to the govarnment, The government further claims that
agtions on the part of its agents, charged with the paying
ont of rooneys, are not finsl determinations snd do ant
precivde or sstop it from: subsequently securing the vetarn
of sn oveypoeyment. Authorities to suotnin theas mni
propositions ave cibted Dy the govarament. Sutten v. Unifed
Btakee, 41 8. ﬁ':t. S&Zi, 35& 3.3. 5?5. 6% L. ﬁé. i&ﬁ% i’?k.
I.. f’i. 4@33 Pias Lovuing ¥ Lpate

e , The court concarred with this centention, 23 we have previcusly
aguted, if theee princigles ave sppliceble in the avens of private
litlgetion, much more 4o does it follow that they zre spplicable in
the execative sdministration of Govermment business In the sres of
civil seevice,

¥. With respect to the recovery of public moneys impropesly
paid out by its slficers, employecs, and sgents, it may be generally
stated that the Goverament ie put bound by such sctien beczuse of
mielnterpretstion of facts or misconstruction of low uader which
such officers, employess, or sgents sosume to act, and parties
receiving such public moneys are held lisble 2x seque 8 bone to
refund thern. United States v, Haogen, Cushing Co., 29 F. Supp.
564, This principle finds restaterment throughout the decisions of
the courts. A few eﬁ&t&ns are noted: Unlted Stetes v, Paddock,
E18 F. Znd 594; Upited States v. Warts, 303 U, 5, 414; Betdt v. Upited
Btates, 247 V.5, '  Tx Yostern BY Go, v, United States,
25z U.5. M2, Mm dcpuum from this subject of the recovery

Gk IRTERRAL GSF oy
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of public funds ﬁaﬂiﬁq ﬁm Enproper payments, the langunge
contained dn Heldt v, Unlted States, supra, at p. 560 is convidered
to be o good mmmy. '

“Cime coadtesdion is thst by leng continuence of the
paynects with knowlsdge of the fucts the United States
is estopped to recaver, £ voluntary pryment smade by sa
individual ander no mistaioe of fact is ordioarily not recoversble,
because by mey do what e wills with e own money. Bt the
mummw«mwwmm of public money mude by

; ot Laok, TN Mage, 390,

3T N. E. ?’tl, Ann, Cas. mim. &5&3 and sote, They have
no vight of disposad of the money, but must act socording
to Jaw, m hﬂrmmw &8 & Hmitation oo thelr autbarity

. United Stades v, Burcherd, 125 UL 5. 176, 8 8. Ct.
g3z, 3 b. Td. 68 t, The long contimusnce of oveypayments
Mlagslly mede dees not prevent thelr reemzy, m m
cartrastual mi&ﬂm aze lavelved., Grand Trask ey
By. Ce. v, B, ., 252 U,5, N2, 40 5, ot 3@9. ééia ﬁg.
$84, hiwk Tess where, as here, no contract bae m
msde tn &a feith ESM for 2 soldier's services and pey

cepuleted wholly by luw. (Emphesis W} m
fh«em is Mxé&lﬁyh& recsiling rooney which hes probably
been spent, there is no basis for an estappel Becanne of »
change of condition on the faith of the conduct or represenste
tione of wnother,

2. With reapect to the svailebility of sifivmstive dafenses,
such o estoppel, laches, statete of lindtations, on the part of
sggrieved employees, ssewning they possess sn actionshle r!;&t
snd private perties, it Diay be slmply stated thot the Gow veot,
aeting b {ts governmentsl capecity, that ls, in the execulive ﬁ@mtﬁs-«
tration of Govermuent business, comnct be bound or esfopped by the
unesnctioned acte of We agents, and more se, by the acts of s
officers »nd employees, As s {requently atated, knowledge of
Government faw snd veguletions {s lmoutable to efficers and employecs.
The corcllary proposition in the arves of privete litigation ie thet the
anthority of sn offtcer ox sgent to sct in bebslf of e Govermment
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et sters from the Constitution or from: & Federal stotute. Such

persons possess ouly such suthority sy ts ghven to them either ex-
presely or by necessary ixnplication snd it is gesavally held that
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